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Standing Committee on Uniform Legislation and Statutes Review

Inquiry into the Disability Services Amendment Bill 2014
Disability Services Commission Submission

Background to the Bill

In August 2011 the then Prime Minister released a report by the Productivity Commission
into the establishment of a long-term disability care and support scheme. This was
followed by a series of discussions by the Council of Australian Governments (COAG) on
the need for reform to disability services through a National Disability Insurance Scheme
(NDIS).

Western Australia was a signatory to the original COAG agreement supporting the NDIS
between the Commonwealth and the States and Territories in December 2012. (Then "Intergovernmental Agreement for the National Disability Insurance Scheme (NDIS)
Launch" signed on 7 December 2012.)

The Western Australian Government was however committed to a federated model with
responsibility for administering disability services being retained in this State. This position
is about continuing and building on the strong foundations of the existing system and
ensuring that participation in the trial did not disadvantage Western Australians with
disability. It also ensures that operational oversight is maintained in Western Australia.

The State was able to successfully negotiate an agreement to contrast two approaches for
the delivery of disability services in Western Australia — the Commonwealth's ND1A NDIS
model and the State's WA ND1S My Way model. (The "Agreement between the
Commonwealth and the Western Australian Governments for disability reform in Western
Australia" was signed on 5 August 2013.)

The Disability Services Amendment Bill 2014 facilitates the trial in Western Australia of the
State's WA NDIS My Way model, as part of a broader series of national trials of the NDIS.

Outside of Western Australia, other States and Territories have negotiated varying
agreements with the Commonwealth for both the trial and participation in the full NDIS as
follows:

• New South Wales: Trial commenced July 2013; Full Scheme July 2018.
• Victoria: Trial commenced July 2013; Full Scheme July 2019.
• Queensland: Full Scheme July 2019, with transition to commence in 2016.
• South Australia: Trial commenced July 2013; Full Scheme July 2018.
• Tasmania: Trial commenced July 2013; Full Scheme July 2019.
• Australian Capital Territory: Trial commencing July 2014; Full Scheme July 2019.
• Northern Territory: Trial commencing July 2014; Full Scheme July 2019.

Unlike Western Australia, these States and Territories will be wholly subject to
Commonwealth legislation. The successfully negotiated State based trial means that the
Western Australian Parliament has had the opportunity to consider enabling legislation and
will review all Regulations made as a consequence of the Bill. It is for this reason and
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those outlined above that the Disability Services Commission argues that the Bill does not
impinge on the ordinary sovereignty or law making powers of the Western Australian
Parliament.

Intergovernmental Agreements

The following Agreements are relevant to this Bill:

• Intergovernmental Agreement for the National Disability Insurance Scheme (NDIS)
Launch signed on 7 December 2012.

• Agreement between the Commonwealth and the Western Australian Governments
for disability reform in Western Australia signed on 5 August 2013.

• National Partnership Agreement on Trial of My Way Sites signed on 31 March 2014.

• Schedule G: Bilateral Agreement for ND1S Trial between the Commonwealth and
Western Australia.

Additional Matters

I am also pleased to address the specific questions raised in the submission invitation
however I would first like to make two points in relation to the questions.

The name DisabilityCare Australia is no longer used by the Commonwealth. The
name reverted to the National Disability Insurance Scheme (NDIS) in September
2013. The Agency is known as the National Disability Insurance Agency (NDIA). In
addition, the Western Australian State model is referred to as WA ND IS My Way.

2. While the term NDIS trial has been applied by many people it is important to note that
there are two separate trials being conducted in Western Australia:

The Commonwealth, through the NDIA will be responsible for a trial of the
Commonwealth model in the Perth Hills area. This area only will be governed
by Commonwealth legislation and will be referred to in this submission as the 0
NDIA trial.

The State, through the Disability Services Commission will be responsible for a
trial of the State model (WA NDIS My Way) in the Lower South West initially
and it will broaden to include the Cockburn-Kwinana areas. The Bill relates to
the State trial only. Commonwealth legislation will not be directly applied to the
State trial.

(
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1. Please outline the similarities and differences for consumers with disability
between the DisabilityCare and NDIS WA My Way?

The key similarities for participants between the two models include:
• Western Australia has committed to adopting eligibility requirements for the WA

NDIS My Way trial that are consistent with those applied by the NDIA. This has
been reflected in the Amendment Bill and ensures that there will be a consistent
approach to determining eligibility.

• Both models ensure that participants will receive timely decisions and have
committed to maximum timeframes for decision-making.

• Participants in both models will have access to a planning process and will
develop an individualised plan.

• Western Australia will also align with the NDIA in the way that both
compensation and temporary absences (grace periods) from Australia are dealt
with.

• There will be consistency in the determination of "reasonable and necessary"
supports for people with disability.

• Both the WA NDIS My Way and NDIA trials will use the existing Western
, Australian Quality Assurance System to monitor the quality of services provided

by service provider organisations operating in the trial sites.
• There is agreement to ensure continuity of supports provided in the trial. This

will ensure that people already receiving disability supports will not be worse off
as part of the trial.

The key differences for consumers between the two models include:
• The WA NDIS My Way model uses a relationship-based approach which

encourages people with disability, their families and carers to develop an
enduring, effective relationship with a My Way Coordinator who is also a
member of a locally based team. My Way Coordinators are the main point of
contact in all aspects of an individual's engagement with WA NDIS My Way,
including the planning process. This provides individuals with a consistent,
coordinated, seamless and user-friendly experience. This is in contrast to the
NDIA model which requires participants to engage with a range of
professionals, including planners, assessors, NDIA Local Area Coordinators
and reviewers, who do not necessarily know the person, their family or the local
community.

• The WA NDIS My Way planning process places a strong emphasis on building,
strengthening and maintaining informal support networks and linking people to
community based supports and services in order to achieve a 'good life' in their
local community. In contrast, the NDIA planning approach seems to be based
on immediate identification of needs and a focus on formal, paid supports and
services.

• The WA NDIS My Way model enables people with disability to exercise genuine
choice and control in the selection, design and implementation of their supports
and services. Contemporary, individualised planning processes are used to
develop customised plans that are suited to the unique arrangements of each
individual. In contrast, the ND1A model appears to be based on participants
choosing from a menu of formal supports and services. This can lead to people
approaching planning based on what they believe they are 'entitled' to, rather
than identifying the individualised supports they may need.

• A key feature of the WA NDIS My Way model is local decision making that
takes into consideration the local context and conditions. This is particularly



- 4 -

important in WA where people with disability, their families and carers in
regional and remote locations have come to expect local, responsive services
and decision making that is culturally appropriate and responsive to their unique
needs.

• The WA NDIS My Way model does not rely on fixing prices for different
categories of services as is the case in the NDIA model. Western Australia
considers itself a price taker not a price setter. This approach allows individuals
more flexibility when accessing supports and services and recognises the great
variations in the cost of delivering services in such a large and diverse State.

• The WA NDIS My Way model is built on strong and genuine partnerships
between the public and community sectors. Not-for-profit (NFP) disability
service organisations are key stakeholders in the design and delivery of
disability services in WA. This has a significant positive impact on the quality,
diversity and appropriateness of services available to people with disability.
Individuals will have the choice of including service provider organisations in the
planning, decision making and review process.

2. Please provide details on the funding arrangements for the National Disability
Care and NDIS WA My Way trial.

The funding arrangements for the WA NDIS My Way trial are outlined in "Agreement
between the Commonwealth and Western Australian Governments for disability
reform in Western Australia". Further detail is provided in the "National Partnership
Agreement on trial of My Way sites" (NPA).

The NPA sets out the agreed estimated participant populations and provides for a
60/40 funding split. The State will fund the equivalent of 60% of package costs and
the Commonwealth will fund the equivalent to 40% of package costs and any
additional administration costs arising from the joint approach, while both the State
and Commonwealth contributions will be comprised of both cash and 'in-kind'
contributions. The in-kind contributions are direct services already being delivered
and are identified in Part 5 of the NPA.

Although not related to the Amendment Bill the funding arrangements for the NDIA
trial in the Perth Hills are outlined in Schedule G: Bilateral Agreement for NDIS Trial -
between the Commonwealth and Western Australia, and are similar to those outlined
above.

3. Please provide details of the Commonwealth regulations applying to the NDIS
WA My Way program.

The Commonwealth legislation, including the NDIS Rules, does not apply to the WA
ND1S My Way trial.

Rather than being automatically subject to the Commonwealth legislation, the State
negotiated through the NPA to introduce amendments to existing legislation. The
intent is that this will support and enable the trial, with the State legislation to
incorporate agreed areas of national consistency. This has allowed the Disability
Services Commission to undertake locally based consultation and to ensure that the
resulting legislation accurately reflects Western Australian priorities.
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It is also important to note that the Commonwealth Rules have been developed to
guide the operation of the newly established NDIA and as a consequence many of
the matters that they cover are already addressed by other existing State legislation.

The Bill provides the State with power to make regulations on the same matters that
the Commonwealth may make Rules under the National Disability Insurance Scheme
Act 2013. The Commonwealth has made 11 relevant Rules as follows:

• National Disability Insurance Scheme (Becoming a Participant) Rules 2013
• National Disability Insurance Scheme (Timeframes for Decision Making) Rules

2013
• National Disability Insurance Scheme (Supports for Participants) Rules 2013
• National Disability Insurance Scheme (Children) Rules 2013
• National Disability Insurance Scheme (Nominees) Rules 2013
• National Disability Insurance Scheme (Registered Providers of Supports) Rules

2013
• National Disability Insurance Scheme (Plan Management) Rules 2013
• National Disability Insurance Scheme (Protection and Disclosure of Information)

Rules 2013
• National Disability Insurance Scheme — Rules for the Scheme Actuary 2013
• National Disability Insurance Scheme - Risk Management Rules 2013
• National Disability Insurance Scheme (Supports for Participants - Accounting for

Compensation) Rules 2013

The Commission is currently assessing these Rules to determine whether they are
appropriate for the Western Australian context. Where it is determined that they are,
the Bill provides that they may be adopted (in whole or in part) into new State
legislation.

4. Please provide details of the State regulations that apply to the NDIS WA My
Way Program and the National Disability Care.

The State Regulations will apply to the WA ND1S My Way site only. The NDIA trial
will be administered by the Commonwealth and consequently governed by
Commonwealth legislation.

In relation to the State legislation, as it is the amendments to the Act proposed in the
Bill which provide the power to make the Regulations for the WA NDIS My Way trial,
the Commission has been unable to complete drafting these until the Amendment Bill
has proceeded.

However, given the significantly shortened timeframe in which to make the
Regulations, the Commission has now commenced drafting of matters which relate to
fixed issues associated with the trial and these include:

• Defining the trial areas and timeframes

Proposed section 26G provides for Regulations to be made to define the area
and tinneframe of the trial. The WA ND1S My Way trial will take place in the
following areas:
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Lower South West:  The local government areas of Augusta-Margaret River;
Boyup Brook; Bridgetown-Greenbushes; BusseIton; Donnybrook-Balingup;
Manjimup and Nannup.
Start Date: 1 July 2014
Completion Date: 30 June 2016

The trial area will then broaden to include Cockburn-Kwinana: The local
government areas of Cockburn and Kwinana.
Start Date: 1 July 2015
Completion Date: 30 June 2016

Information sharing with the National Disability Insurance Agency

Western Australia's agreement to participate in the trial includes a comparative
assessment of the State and Commonwealth models and this will require
information sharing between the Disability Services Commission and the
National Disability Insurance Agency.

Advice has been received from the State Solicitors Office which indicates that  (
the information exchange would not necessarily be permitted by Section 52 of
the Disability Services Act 1993.

Section 52(1)(e) of that Act does however allow for circumstances to be
prescribed and it is proposed that the National Disability Insurance Agency be
listed in Regulation.

While it is not provided for in the Bill, what is also worthwhile discussing is the
application of the State's quality assurance system to the NDIA trial provided for in
section 20 of the Bilateral Agreement. The State will ensure that services provided in
the NDIA trial will be subject to the State's strong quality evaluation and management
protections.

5. The NDIS WA My Way started in 2012 as a three year project. Why is it
necessary to incorporate the trial into Western Australian legislation if the
project (that was implemented under the existing State legislation) concludes
next year?

The Disability Services Commission has been on a journey towards the principles
captured by the NDIS, including individualised services and offering choice and
control to people with disability, well before the introduction of the NDIS. My Way
commenced initially in four defined geographical areas across WA (Lower South
West, Cockburn-Kwinana, Perth Hills and the Goldfields) as part of broader reforms
to disability services within the State including decentralised decision making and
achieving positive outcomes for people with disability, their families and carers
through flexible and seamless access to supports and services.

As indicated above, when the NDIS trials were first being considered, the State
considered it critical to ensure that the work started through the initial My Way trials
was not lost and this is why a separate State based trial was negotiated which built
on the existing My Way sites.
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As there will be areas of differentiation between the way services are delivered in the
WA NDIS My Way trial sites and the rest of the State, the State Solicitors Office
advised the Commission that the most appropriate way of ensuring that the WA NDIS
My Way model could operate with appropriate legal standing was to make
amendments to the Disability Services Act 1993.

Therefore, as was indicated in question 3 above, the State negotiated through the
NPA to introduce these amendments to existing legislation to incorporate the agreed
areas of national consistency, allowing the Commission to undertake locally based
consultation and to ensure that the resulting legislation accurately reflects Western
Australian priorities.

6. If the Bill is passed, describe the mechanisms by which the Western Australian
Parliament may scrutinise any subsequent amendments made to the
Commonwealth regulations for the duration of the trial.

I note that the question refers to Commonwealth Regulations; however the Bill
references the National Disability Insurance Scheme Act 2013. The Bill does not
provide for the Commonwealth Rules (regulations) to apply directly to the WA NDIS
My Way trial. I trust that the intent of the question was to capture the references in
the Bill to the Commonwealth Act.

In this instance, Section 208 of the National Disability Insurance Scheme Act
provides for all Reviews of the Act to be referred to COAG. As the Commonwealth
Act in its current format forms the basis of the trials and the comparative evaluations,
changes are not anticipated.

Should the State choose to use proposed section 57A(1)(b) and adopt
Commonwealth Rules for application to the WA NDIS My Way trial, which is not
proposed, Section 209 of the National Disability Insurance Scheme Act 2013
provides for consultation and agreement between the Commonwealth and State for
changes to the Rules.

Any State Regulations made under the proposed clauses of the Bill would also be
subject to review by the Joint Standing Committee on Delegated Legislation.

7. Clause 6 (section 57A) (1) of the Bill is read as

section 57A

(1) Regulations made for the purposes of this Act may adopt the text of
any published document specified in the regulations —
(a) as that text exists at a particular date; or
(b) as that text may from time to time be amended.

(2) The text may be adopted
(a) wholly or in part; or
(b) as modified by the regulations.

(3) The adoption may be direct (by reference made in the regulations), or
indirect (by reference made in any text that is itself directly or indirectly
adopted).
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(4) The adoption of text is of no effect unless —

(a) the adopted text; and

(b) if text is adopted as it may be amended from time to time, either —

(1) the amendments to the text; or

(i0 the text as amended

can at all reasonable times be inspected or purchased by the public.

a. The Bill does not contain a definition of 'published document'.

b. For the purposes of the Bill, list those documents that are identified as a
'published document'.

Parliamentary Counsel advises that the term "published document" is "simply
intended to have its ordinary, everyday meaning" and that there is nothing in section
57A to restrict the general meaning of either "published" or "document".

Parliamentary Counsel has advised that "The Macquarie Dictionary can be used to 0
assist in establishing the meaning of the words "publish" and "document"; for
example, the definition of "publish" includes "to issue... in copies made by printing or
other processes, for sale or distribution to the public" and "to make publicly or
generally known". The word "document", both in the Macquarie and in definitions
used in other Acts, tends to be given a broad meaning."

Proposed section 56(2) provides for the making of regulations which provide for any
matter for which Rules can be made under the National Disability Insurance Scheme
Act 2013. Therefore the Commonwealth Rules (identified in response 3 above) will
be the 'published documents' if this provision is used.

The Disability Services Commission was advised by Parliamentary Counsel to
ensure that the description remain broad to allow for the addition of other documents
in the event that they are needed.

8. How does the trial program NDIS WA My Way differ from the current programs 0
already offered by the Disability Services Commission?

There are several areas of difference between current service delivery and the way
the WA NDIS My Way trial will operate:

Local Area Coordination and My Way Coordinators
My Way Coordinators will work with a lower ratio of people with disability than current
Local Area Coordination practice. This will increase responsiveness and the ability to
respond more effectively to individual needs.

Holistic planning and the "guarantee" of support
People who engage with WA NDIS My Way will have an individualised plan that
identifies goals and outcomes and is regularly reviewed. Plans will capture a
person's life and aspirations in a holistic way and will incorporate natural networks
and supports and all services provided by government and non-government
organisations.
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The Bill introduces the NDIS concept of "reasonable and necessary" supports. What
this means for people with disability is that they can be assured that through the
planning process, they will receive all of the supports and services which are
reasonable and necessary to their lives. This system of entitlement is not current
Commission practice.

Program Funding and Individualised Funding 
Traditionally funding is allocated in program funding streams which dictate how
funding can be used. However, as part of its implementation of the State
Government's Delivering Community Services in Partnership Policy, the Disability
Services Commission is moving away from rigid program funding streams to a more
flexible and individualised approach. This is being accelerated in the WA NDIS My
Way areas. In WA NDIS My Way, there are no program funding streams and funding
can be used flexibly to achieve identified outcomes. Individual Plans are also
regularly reviewed to ensure that outcomes are being achieved and changed needs
are being met.

Additionally, in the current arrangements, limited opportunity exists for serf-
management of funding. In My Way, support is provided to individuals to take an
active management role in implementing plans (and funding expenditure) on a
continuum from complete self-management through to complete agency
management. This will provide true choice and control over the provision of supports
and services.

I would like to make the point however that this is not a matter of people within the
WA NDIS My Way area benefitting at the expense of others. Both the Western
Australian Government and the Disability Services Commission are committed to
supporting people with disability, their families and carers throughout the State.
People receiving supports and services through the Commission will continue to
receive these and this will include any growth in funding that the Commission
receives.

In addition, people outside of the WA NDIS My Way area will also benefit from the
broader reforms to disability services implemented by the State prior to the
agreement to a trial. The vast majority of all disability funding is allocated via
individualised funding packages and the reform process in the rest of the State is
aimed at increasing the flexibility of the disability support system and increasing the
level of choice and control available to people with disability to plan and develop
supports and services to suit their individualised requirements. These reforms are
consistent with the national reforms and are on-going.

9. If the 6 Clauses of the Bill are not passed, what impact will this have on the
NDIS WA My Way model?

If the 6 clauses of the Bill are not passed, the WA NDIS My Way trial in Western
Australia will not be able to proceed with appropriate legal standing.

Through the NPA Western Australia has agreed to introduce legislation or
amendments to existing legislation, to support and enable the trial, with the State
legislation to incorporate agreed areas of national consistency. Should the Bill not be
passed, the State will not be meeting the terms of the Agreements and there is a risk
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that the Commonwealth may consider withholding the additional funding provided for
disability services outlined for in the Agreements.

10. Please identify the provisions in the Bill, Commonwealth or proposed state
regulations that provide or prescribe the appeal process for applicants on the
ND1S WA My Way model?

The Bill does not provide or prescribe an appeal process for applicants and it is not
intended to adopt one through Regulation. The Disability Services Commission was
advised by the State Solicitors Office that adopting an appeal process in State
legislation, similar to the NDIA approach, would not be appropriate for the WA
context as it would sit at odds with other existing legislation. It is intended to manage
this through policy.

The Commonwealth has a legislated appeal process; however I would reiterate that
the Commonwealth legislation will not apply to the WA NDIS My Way trial.

While it is not related to the Bill, I am pleased to provide an outline of the appeal
process to be utilised in the WA NDIS My Way trial.

The details of this process are currently being refined, however it is anticipated that
the appeals process will take a three tier approach. In the first instance, people will
raise any concerns they may have directly with the decision maker in an informal
manner. The second tier will be a proposed Appeals Panel which will comprise
Commission staff not involved in the original decision making process. Thirdly, there
would be an opportunity to seek a decision directly from the Commission's Director
General.

The existing provisions of Part 6 of the Disability Services Act 1993 will also continue
to apply the Commission's complaints framework across all funded and provided
services, including WA NDIS My Way. In addition, referral to external bodies already
broadly available will also remain available, for example referral of procedural matters
to the Health and Disability Services Complaints Office (HaDSCO) or the
Ombudsman of Western Australia.
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11. Is there a sunset provision in the Bill for the NDIS WA My Way trial or the
National Disability Care?

The Bill relates to the WA ND1S My Way trial only.

The timeframes for both the WA ND1S My Way and NDIA trials are set out in the
August Agreement, National Partnership and Bilateral Agreements with the
Commonwealth. The timefrarnes for the WA NDIS My Way trial will also be
prescribed in Regulation (in accordance with section 26G(3) of the Amendment Bill.

The changes proposed to the Act are permanent; however, they have been made as
discrete sections of the Act and function only to facilitate the trial. Following
completion of the trial and the thorough independent evaluation of the models, a
decision will be made on Western Australia's full participation in the Scheme.

This participation would require amendments to the existing legislation and it is
anticipated that the clauses to be inserted by the Amendment Bill would be dealt with
at this time.

12. How do the administrative requirements for NDIS WA My Way differ from that
of the National Disability Care model?

The administration of both models affects the experience of participants, therefore a
number of administrative features have been included in the response to question 1.

The Disability Services Commission is not able to comment in detail on the
administrative operation of the NDIA. The information provided to the Commission by
the NDIA is the same as is provided to all other external stakeholders. The NDIA is
centrally governed and will be implemented by the NDIA under the Commonwealth
legislation.

I can say however, that the WA NDIS My Way model builds on the existing
infrastructure and state-wide reach of the current WA Disability Services' Local Area

-) Coordination program and provides for decision making, including funding decisions,
at a local level. It therefore offers significantly reduced bureaucracy and
administration. In addition, it should also be noted that the Disability Services
Commission has a pre-existing network of regionally based staff and services and
has already been operating within the broad principles of the NDIS for some time.
This has allowed for an immediate roll out of the trial which utilises existing
infrastructure rather than a newly established national Agency which requires
significant capital infrastructure and is based in the eastern states.
In addition, the WA NDIS My Way model will continue the Commission practice of
payment in advance for services followed by thorough acquittal. This allows providers
to offer immediate commencement of service and strengthens the ongoing
sustainability of services. Conversely the NDIA will make payments to providers on
invoice, following service delivery. This may be financially challenging for many
providers and may affect sustainability or willingness to deliver services for small or
sole practitioner providers of which there are many operating in Western Australia,
particularly in rural, regional and remote areas.

Committee Hearings
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Representatives of the Commission would be pleased to appear before the Connmiftee to
elaborate on this Submission. I anticipate that the following staff will attend:

• Ms Robyn Massey, Executive Director Disability Reform
• Ms Linda Higgie, A/Director Disability Reform
• Ms Linda Sperring, Senior Policy Officer

Sam Ciminata
A/Director General
Disability Services Commission

30 April 2014
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Standing Committee on Uniform Legislation and Statutes Review

Inquiry into the Disability Services Amendment Bill 2014
Disability Services Commission Submission

Background to the Bill

In August 2011 the then Prime Minister released a report by the Productivity Commission
into the establishment of a long-term disability care and support scheme. This was
followed by a series of discussions by the Council of Australian Governments (COAG) on
the need for reform to disability services through a National Disability Insurance Scheme
(NDIS).

Western Australia was a signatory to the original COAG agreement supporting the NDIS
between the Commonwealth and the States and Territories in December 2012. (The

(Th "Intergovernmental Agreement for the National Disability Insurance Scheme (NDIS)
Launch" signed on 7 December 2012.)

The Western Australian Government was however committed to a federated model with
responsibility for administering disability services being retained in this State. This position
is about continuing and building on the strong foundations of the existing system and
ensuring that participation in the trial did not disadvantage Western Australians with
disability. It also ensures that operational oversight is maintained in Western Australia.

The State was able to successfully negotiate an agreement to contrast two approaches for
the delivery of disability services in Western Australia — the Commonwealth's NDIA NDIS
model and the State's WA NDIS My Way model. (The "Agreement between the
Commonwealth and the Western Australian Governments for disability reform in Western
Australia" was signed on 5 August 2013.)

The Disability Services Amendment Bill 2014 facilitates the trial in Western Australia of the
0 State's WA NDIS My Way model, as part of a broader series of national trials of the NDIS.

Outside of Western Australia, other States and Territories have negotiated varying
agreements with the Commonwealth for both the trial and participation in the full NDIS as
follows:

• New South Wales: Trial commenced July 2013; Full Scheme July 2018.
• Victoria: Trial commenced July 2013; Full Scheme July 2019.
• Queensland: Full Scheme July 2019, with transition to commence in 2016.
• South Australia: Trial commenced July 2013; Full Scheme July 2018.
• Tasmania: Trial commenced July 2013; Full Scheme July 2019.
• Australian Capital Territory: Trial commencing July 2014; Full Scheme July 2019.
• Northern Territory: Trial commencing July 2014; Full Scheme July 2019.

Unlike Western Australia, these States and Territories will be wholly subject to
Commonwealth legislation. The successfully negotiated State based trial means that the
Western Australian Parliament has had the opportunity to consider enabling legislation and
will review all Regulations made as a consequence of the Bill. It is for this reason and
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those outlined above that the Disability Services Commission argues that the Bill does not
impinge on the ordinary sovereignty or law making powers of the Western Australian
Parliament.

Intergovernmental Agreements

The following Agreements are relevant to this Bill:

• Intergovernmental Agreement for the National Disability Insurance Scheme (NDIS)
Launch signed on 7 December 2012.

• Agreement between the Commonwealth and the Western Australian Governments
for disability reform in Western Australia signed on 5 August 2013.

• National Partnership Agreement on Trial of My Way Sites signed on 31 March 2014.

• Schedule G: Bilateral Agreement for NDIS Trial between the Commonwealth and
Western Australia.

Additional Matters

I am also pleased to address the specific questions raised in the submission invitation
however I would first like to make two points in relation to the questions.

The name DisabilityCare Australia is no longer used by the Commonwealth. The
name reverted to the National Disability Insurance Scheme (NDIS) in September
2013. The Agency is known as the National Disability Insurance Agency (NDIA). In
addition, the Western Australian State model is referred to as WA NDIS My Way.

2. While the term NDIS trial has been applied by many people it is important to note that
there are two separate trials being conducted in Western Australia:

• The Commonwealth, through the NDIA will be responsible for a trial of the
Commonwealth model in the Perth Hills area. This area only will be governed
by Commonwealth legislation and will be referred to in this submission as the 0
NDIA trial.

• The State, through the Disability Services Commission will be responsible for a
trial of the State model (WA NDIS My Way) in the Lower South West initially
and it will broaden to include the Cockburn-Kwinana areas. The Bill relates to
the State trial only. Commonwealth legislation will not be directly applied to the
State trial.
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Please outline the similarities and differences for consumers with disability
between the DisabilityCare and NDIS WA My Way?

The key similarities for participants between the two models include:
• Western Australia has committed to adopting eligibility requirements for the WA

NDIS My Way trial that are consistent with those applied by the ND IA. This has
been reflected in the Amendment Bill and ensures that there will be a consistent
approach to determining eligibility.

• Both models ensure that participants will receive timely decisions and have
committed to maximum tirneframes for decision-making.

• Participants in both models will have access to a planning process and will
develop an individualised plan.

• Western Australia will also align with the NDIA in the way that both
compensation and temporary absences (grace periods) from Australia are dealt
with.

• There will be consistency in the determination of "reasonable and necessary"
supports for people with disability.

• Both the WA NDIS My Way and NDIA trials will use the existing Western
Australian Quality Assurance System to monitor the quality of services provided
by service provider organisations operating in the trial sites.

• There is agreement to ensure continuity of supports provided in the trial. This
will ensure that people already receiving disability supports will not be worse off
as part of the trial.

The key differences for consumers between the two models include:
• The WA NDIS My Way model uses a relationship-based approach which

encourages people with disability, their families and carers to develop an
enduring, effective relationship with a My Way Coordinator who is also a
member of a locally based team. My Way Coordinators are the main point of
contact in all aspects of an individual's engagement with WA NDIS My Way,
including the planning process. This provides individuals with a consistent,
coordinated, seamless and user-friendly experience. This is in contrast to the
NDIA model which requires participants to engage with a range of
professionals, including planners, assessors, NDIA Local Area Coordinators
and reviewers, who do not necessarily know the person, their family or the local
community.

• The WA NDIS My Way planning process places a strong emphasis on building,
strengthening and maintaining informal support networks and linking people to
community based supports and services in order to achieve a 'good life' in their
local community. In contrast, the NDIA planning approach seems to be based
on immediate identification of needs and a focus on formal, paid supports and
services.

• The WA NDIS My Way model enables people with disability to exercise genuine
choice and control in the selection, design and implementation of their supports
and services. Contemporary, individualised planning processes are used to
develop customised plans that are suited to the unique arrangements of each
individual. In contrast, the NDIA model appears to be based on participants
choosing from a menu of formal supports and services. This can lead to people
approaching planning based on what they believe they are 'entitled' to, rather
than identifying the individualised supports they may need.

• A key feature of the WA NDIS My Way model is local decision making that
takes into consideration the local context and conditions. This is particularly
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important in WA where people with disability, their families and carers in
regional and remote locations have come to expect local, responsive services
and decision making that is culturally appropriate and responsive to their unique
needs.
The WA ND1S My Way model does not rely on fixing prices for different
categories of services as is the case in the NDIA model. Western Australia
considers itself a price taker not a price setter. This approach allows individuals
more flexibility when accessing supports and services and recognises the great
variations in the cost of delivering services in such a large and diverse State.
The WA NDIS My Way model is built on strong and genuine partnerships
between the public and community sectors. Not-for-profit (NFP) disability
service organisations are key stakeholders in the design and delivery of
disability services in WA. This has a significant positive impact on the quality,
diversity and appropriateness of services available to people with disability.
Individuals will have the choice of including service provider organisations in the
planning, decision making and review process.

2. Please provide details on the funding arrangements for the National Disability 0
Care and NDIS WA My Way trial.

The funding arrangements for the WA NDIS My Way trial are outlined in "Agreement
between the Commonwealth and Western Australian Governments for disability
reform in Western Australia". Further detail is provided in the "National Partnership
Agreement on trial of My Way sites" (N PA).

The NPA sets out the agreed estimated participant populations and provides for a
60/40 funding split. The State will fund the equivalent of 60% of package costs and
the Commonwealth will fund the equivalent to 40% of package costs and any
additional administration costs arising from the joint approach, while both the State
and Commonwealth contributions will be comprised of both cash and 'in-kind'
contributions. The in-kind contributions are direct services already being delivered
and are identified in Part 5 of the NPA.

Although not related to the Amendment Bill the funding arrangements for the NDIA
trial in the Perth Hills are outlined in Schedule G: Bilateral Agreement for NDIS Trial
between the Commonwealth and Western Australia, and are similar to those outlined
above.

3. Please provide details of the Commonwealth regulations applying to the NDIS
WA My Way program.

The Commonwealth legislation, including the NDIS Rules, does not apply to the WA
NDIS My Way trial.

Rather than being automatically subject to the Commonwealth legislation, the State
negotiated through the NPA to introduce amendments to existing legislation. The
intent is that this will support and enable the trial, with the State legislation to
incorporate agreed areas of national consistency. This has allowed the Disability
Services Commission to undertake locally based consultation and to ensure that the
resulting legislation accurately reflects Western Australian priorities.
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It is also important to note that the Commonwealth Rules have been developed to
guide the operation of the newly established NDIA and as a consequence many of
the matters that they cover are already addressed by other existing State legislation.

The Bill provides the State with power to make regulations on the same matters that
the Commonwealth may make Rules under the National Disability Insurance Scheme
Act 2013. The Commonwealth has made 11 relevant Rules as follows:

• National Disability Insurance Scheme (Becoming a Participant) Rules 2013
• National Disability Insurance Scheme (Timeframes for Decision Making) Rules

2013
• National Disability Insurance Scheme (Supports for Participants) Rules 2013
• National Disability Insurance Scheme (Children) Rules 2013
• National Disability Insurance Scheme (Nominees) Rules 2013
• National Disability Insurance Scheme (Registered Providers of Supports) Rules

2013
• National Disability Insurance Scheme (Plan Management) Rules 2013

C) • National Disability Insurance Scheme (Protection and Disclosure of Information)
Rules 2013

• National Disability Insurance Scheme — Rules for the Scheme Actuary 2013
• National Disability Insurance Scheme - Risk Management Rules 2013
• National Disability Insurance Scheme (Supports for Participants - Accounting for

Compensation) Rules 2013

The Commission is currently assessing these Rules to determine whether they are
appropriate for the Western Australian context. Where it is determined that they are,
the Bill provides that they may be adopted (in whole or in part) into new State
legislation.

4. Please provide details of the State regulations that apply to the NDIS WA My
Way Program and the National Disability Care.

The State Regulations will apply to the WA NDIS My Way site only. The NDIA trial

0
will be administered by the Commonwealth and consequently governed by
Commonwealth legislation.

In relation to the State legislation, as it is the amendments to the Act proposed in the
Bill which provide the power to make the Regulations for the WA NDIS My Way trial,
the Commission has been unable to complete drafting these until the Amendment Bill
has proceeded.

However, given the significantly shortened timeframe in which to make the
Regulations, the Commission has now commenced drafting of matters which relate to
fixed issues associated with the trial and these include:

• Defining the trial areas and timefrannes

Proposed section 26G provides for Regulations to be made to define the area
and timeframe of the trial. The WA NDIS My Way trial will take place in the
following areas:
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Lower South West:  The local government areas of Augusta-Margaret River;
Boyup Brook; Bridgetown-Greenbushes; BusseIton; Donnybrook-Balingup;
Manjirnup and Nannup.
Start Date: 1 July 2014
Completion Date: 30 June 2016

The trial area will then broaden to include Cockburn-Kwinana:  The local
government areas of Cockburn and Kwinana.
Start Date: 1 July 2015
Completion Date: 30 June 2016

Information sharing with the National Disability Insurance Agency

Western Australia's agreement to participate in the trial includes a comparative
assessment of the State and Commonwealth models and this will require
information sharing between the Disability Services Commission and the
National Disability Insurance Agency.

Advice has been received from the State Solicitors Office which indicates that n
the information exchange would not necessarily be permitted by Section 52 of -
the Disability Services Act 1993.

Section 52(1)(e) of that Act does however allow for circumstances to be
prescribed and it is proposed that the National Disability Insurance Agency be
listed in Regulation.

While it is not provided for in the Bill, what is also worthwhile discussing is the
application of the State's quality assurance system to the NDIA trial provided for in
section 20 of the Bilateral Agreement. The State will ensure that services provided in
the NDIA trial will be subject to the State's strong quality evaluation and management
protections.

5. The NOM WA My Way started in 2012 as a three year project. Why is it
necessary to incorporate the trial into Western Australian legislation if the
project (that was implemented under the existing State legislation) concludes
next year?

The Disability Services Commission has been on a journey towards the principles
captured by the NDIS, including individualised services and offering choice and
control to people with disability, well before the introduction of the NDIS. My Way
commenced initially in four defined geographical areas across WA (Lower South
West, Cockburn-Kwinana, Perth Hills and the Goldfields) as part of broader reforms
to disability services within the State including decentralised decision making and
achieving positive outcomes for people with disability, their families and carers
through flexible and seamless access to supports and services.

As indicated above, when the NDIS trials were first being considered, the State
considered it critical to ensure that the work started through the initial My Way trials
was not lost and this is why a separate State based trial was negotiated which built
on the existing My Way sites.
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As there will be areas of differentiation between the way services are delivered in the
WA NDIS My Way trial sites and the rest of the State, the State Solicitors Office
advised the Commission that the most appropriate way of ensuring that the WA NDIS
My Way model could operate with appropriate legal standing was to make
amendments to the Disability Services Act 1993.

Therefore, as was indicated in question 3 above, the State negotiated through the
NPA to introduce these amendments to existing legislation to incorporate the agreed
areas of national consistency, allowing the Commission to undertake locally based
consultation and to ensure that the resulting legislation accurately reflects Western
Australian priorities.

6. If the Bill is passed, describe the mechanisms by which the Western Australian
Parliament may scrutinise any subsequent amendments made to the
Commonwealth regulations for the duration of the trial.

I note that the question refers to Commonwealth Regulations; however the Bill

fl references the National Disability Insurance Scheme Act 2013. The Bill does not
provide for the Commonwealth Rules (regulations) to apply directly to the WA NDIS
My Way trial. I trust that the intent of the question was to capture the references in
the Bill to the Commonwealth Act.

In this instance, Section 208 of the National Disability Insurance Scheme Act
provides for all Reviews of the Act to be referred to COAG. As the Commonwealth
Act in its current format forms the basis of the trials and the comparative evaluations,
changes are not anticipated.

Should the State choose to use proposed section 57A(1)(b) and adopt
Commonwealth Rules for application to the WA NDIS My Way trial, which is not
proposed, Section 209 of the National Disability Insurance Scheme Act 2013
provides for consultation and agreement between the Commonwealth and State for
changes to the Rules.

Any State Regulations made under the proposed clauses of the Bill would also be
subject to review by the Joint Standing Committee on Delegated Legislation.

7. Clause 6 (section 57A) (1) of the Bill is read as

section 57A

(1) Regulations made for the purposes of this Act may adopt the text of
any published document specified in the regulations —
(a) as that text exists at a particular date; or
(b) as that text may from time to time be amended.

(2) The text may be adopted —

(a) wholly or in part; or
(b) as modified by the regulations.

(3) The adoption may be direct (by reference made in the regulations), or
indirect (by reference made in any text that is itself directly or indirectly
adopted).
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(4) The adoption of text is of no effect unless —
(a) the adopted text; and

(b) if text is adopted as it may be amended from time to time, either —
(i) the amendments to the text; or
(ii) the text as amended

can at all reasonable times be inspected or purchased by the public.

a. The Bill does not contain a definition of 'published document'.

b. For the purposes of the Bill, list those documents that are identified as a
'published document'.

Parliamentary Counsel advises that the term "published document is "simply
intended to have its ordinary, everyday meaning" and that there is nothing in section
57A to restrict the general meaning of either "published" or "document".

Parliamentary Counsel has advised that "The Macquarie Dictionary can be used to (
assist in establishing the meaning of the words "publish" and "document"; for
example, the definition of "publish" includes "to issue... in copies made by printing or
other processes, for sale or distribution to the public" and "to make publicly or
generally known". The word "document", both in the Macquarie and in definitions
used in other Acts, tends to be given a broad meaning."

Proposed section 56(2) provides for the making of regulations which provide for any
matter for which Rules can be made under the National Disability insurance Scheme
Act 2013. Therefore the Commonwealth Rules (identified in response 3 above) will
be the 'published documents' if this provision is used.

The Disability Services Commission was advised by Parliamentary Counsel to
ensure that the description remain broad to allow for the addition of other documents
in the event that they are needed.

8. How does the trial program NDIS WA My Way differ from the current programs (
already offered by the Disability Services Commission?

There are several areas of difference between current service delivery and the way
the WA NDIS My Way trial will operate:

Local Area Coordination and Mv Way Coordinators
My Way Coordinators will work with a lower ratio of people with disability than current
Local Area Coordination practice. This will increase responsiveness and the ability to
respond more effectively to individual needs.

Holistic planning and the "guarantee" of support
People who engage with WA NDIS My Way will have an individualised plan that
identifies goals and outcomes and is regularly reviewed. Plans will capture a
person's life and aspirations in a holistic way and will incorporate natural networks
and supports and all services provided by government and non-government
organisations.
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The Bill introduces the NDIS concept of "reasonable and necessary" supports. What
this means for people with disability is that they can be assured that through the
planning process, they will receive all of the supports and services which are
reasonable and necessary to their lives. This system of entitlement is not current
Commission practice.

Program Funding and Individualised Funding
Traditionally funding is allocated in program funding streams which dictate how
funding can be used. However, as part of its implementation of the State
Government's Delivering Community Services in Partnership Policy, the Disability
Services Commission is moving away from rigid program funding streams to a more
flexible and individualised approach. This is being accelerated in the WA NDIS My
Way areas. In WA NDIS My Way, there are no program funding streams and funding
can be used flexibly to achieve identified outcomes. Individual Plans are also
regularly reviewed to ensure that outcomes are being achieved and changed needs
are being met.

Additionally, in the current arrangements, limited opportunity exists for self-
( ) management of funding. In My Way, support is provided to individuals to take an

active management role in implementing plans (and funding expenditure) on a
continuum from complete self-management through to complete agency
management. This will provide true choice and control over the provision of supports
and services.

I would like to make the point however that this is not a matter of people within the
WA NDIS My Way area benefitting at the expense of others. Both the Western
Australian Government and the Disability Services Commission are committed to
supporting people with disability, their families and carers throughout the State.
People receiving supports and services through the Commission will continue to
receive these and this will include any growth in funding that the Commission
receives.

In addition, people outside of the WA NDIS My Way area will also benefit from the
broader reforms to disability services implemented by the State prior to the
agreement to a trial. The vast majority of all disability funding is allocated via
individualised funding packages and the reform process in the rest of the State is
aimed at increasing the flexibility of the disability support system and increasing the
level of choice and control available to people with disability to plan and develop
supports and services to suit their individualised requirements. These reforms are
consistent with the national reforms and are on-going.

9. If the 6 Clauses of the Bill are not passed, what impact will this have on the
NDIS WA My Way model?

If the 6 clauses of the Bill are not passed, the WA NDIS My Way trial in Western
Australia will not be able to proceed with appropriate legal standing.

Through the NPA Western Australia has agreed to introduce legislation or
amendments to existing legislation, to support and enable the trial, with the State
legislation to incorporate agreed areas of national consistency. Should the Bill not be
passed, the State will not be meeting the terms of the Agreements and there is a risk
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that the Commonwealth may consider withholding the additional funding provided for
disability services outlined for in the Agreements.

10. Please identify the provisions in the Bill, Commonwealth or proposed state
regulations that provide or prescribe the appeal process for applicants on the
NDIS WA My Way model?

The Bill does not provide or prescribe an appeal process for applicants and it is not
intended to adopt one through Regulation. The Disability Services Commission was
advised by the State Solicitors Office that adopting an appeal process in State
legislation, similar to the NDIA approach, would not be appropriate for the WA
context as it would sit at odds with other existing legislation. It is intended to manage
this through policy.

The Commonwealth has a legislated appeal process; however I would reiterate that
the Commonwealth legislation will not apply to the WA NDIS My Way trial.

While it is not related to the Bill, I am pleased to provide an outline of the appeal
process to be utilised in the WA NDIS My Way trial.

The details of this process are currently being refined, however it is anticipated that
the appeals process will take a three tier approach. In the first instance, people will
raise any concerns they may have directly with the decision maker in an informal
manner. The second tier will be a proposed Appeals Panel which will comprise
Commission staff not involved in the original decision making process. Thirdly, there
would be an opportunity to seek a decision directly from the Commission's Director
General.

The existing provisions of Part 6 of the Disability Services Act 1993 will also continue
to apply the Commission's complaints framework across all funded and provided
services, including WA NDIS My Way. In addition, referral to external bodies already
broadly available will also remain available, for example referral of procedural matters
to the Health and Disability Services Complaints Office (HaDSCO) or the
Ombudsman of Western Australia.
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11. Is there a sunset provision in the Bill for the NDIS WA My Way trial or the
National Disability Care?

The Bill relates to the WA NDIS My Way trial only.

The timeframes for both the WA NDIS My Way and NDIA trials are set out in the
August Agreement, National Partnership and Bilateral Agreements with the
Commonwealth. The timefrannes for the WA NDIS My Way trial will also be
prescribed in Regulation (in accordance with section 26G(3) of the Amendment Bill.

The changes proposed to the Act are permanent; however, they have been made as
discrete sections of the Act and function only to facilitate the trial. Following
completion of the trial and the thorough independent evaluation of the models, a
decision will be made on Western Australia's full participation in the Scheme.

This participation would require amendments to the existing legislation and it is
anticipated that the clauses to be inserted by the Amendment Bill would be dealt with

CD at this time.

12. How do the administrative requirements for NID1S WA My Way differ from that
of the National Disability Care model?

The administration of both models affects the experience of participants, therefore a
number of administrative features have been included in the response to question 1.

The Disability Services Commission is not able to comment in detail on the
administrative operation of the NDIA. The information provided to the Commission by
the ND1A is the same as is provided to all other external stakeholders. The NDIA is
centrally governed and will be implemented by the NDIA under the Commonwealth
legislation.

I can say however, that the WA NDIS My Way model builds on the existing
infrastructure and state-wide reach of the current WA Disability Services' Local Area
Coordination program and provides for decision making, including funding decisions,
at a local level. It therefore offers significantly reduced bureaucracy and
administration. In addition, it should also be noted that the Disability Services
Commission has a pre-existing network of regionally based staff and services and
has already been operating within the broad principles of the NDIS for some time.
This has allowed for an immediate roll out of the trial which utilises existing
infrastructure rather than a newly established national Agency which requires
significant capital infrastructure and is based in the eastern states.
In addition, the WA NDIS My Way model will continue the Commission practice of
payment in advance for services followed by thorough acquittal. This allows providers
to offer immediate commencement of service and strengthens the ongoing
sustainability of services. Conversely the NDIA will make payments to providers on
invoice, following service delivery. This may be financially challenging for many
providers and may affect sustainability or willingness to deliver services for small or
sole practitioner providers of which there are many operating in Western Australia,
particularly in rural, regional and remote areas.

Committee Hearings
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Representatives of the Commission would be pleased to appear before the Committee to
elaborate on this Submission. I anticipate that the following staff will attend:

Ms Robyn Massey, Executive Director Disability Reform
Ms Linda Niggle, A/Director Disability Reform
Ms Linda Sperring, Senior Policy Officer

Sam Ciminata
A/Director General
Disability Services Commission

30 April 2014
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Standing Committee on Uniform Legislation and Statutes Review

Inquiry into the Disability Services Amendment Bill 2014
Disability Services Commission Submission

Background to the Bill

In August 2011 the then Prime Minister released a report by the Productivity Commission
into the establishment of a long-term disability care and support scheme. This was
followed by a series of discussions by the Council of Australian Governments (COAG) on
the need for reform to disability services through a National Disability Insurance Scheme
(NDIS).

Western Australia was a signatory to the original COAG agreement supporting the NDIS
between the Commonwealth and the States and Territories in December 2012. (The

( "Intergovernmental Agreement for the National Disability Insurance Scheme (NDIS)
--- Launch" signed on 7 December 2012.)

The Western Australian Government was however committed to a federated model with
responsibility for administering disability services being retained in this State. This position
is about continuing and building on the strong foundations of the existing system and
ensuring that participation in the trial did not disadvantage Western Australians with
disability. It also ensures that operational oversight is maintained in Western Australia.

The State was able to successfully negotiate an agreement to contrast two approaches for
the delivery of disability services in Western Australia — the Cornmonwealth's NDIA NDIS
model and the State's WA NDIS My Way model. (The "Agreement between the
Commonwealth and the Western Australian Governments for disability reform in Western
Australia" was signed on 5 August 2013.)

The Disability Services Amendment Bill 2014 facilitates the trial in Western Australia of the

c
) State's WA NDIS My Way model, as part of a broader series of national trials of the NDIS.

Outside of Western Australia, other States and Territories have negotiated varying
agreements with the Commonwealth for both the trial and participation in the full ND1S as
follows:

• New South Wales: Trial commenced July 2013; Full Scheme July 2018.
• Victoria: Trial commenced July 2013; Full Scheme July 2019.
• Queensland: Full Scheme July 2019, with transition to commence in 2016.
• South Australia: Trial commenced July 2013; Full Scheme July 2018.
• Tasmania: Trial commenced July 2013; Full Scheme July 2019.
• Australian Capital Territory: Trial commencing July 2014; Full Scheme July 2019.
• Northern Territory: Trial commencing July 2014; Full Scheme July 2019.

Unlike Western Australia, these States and Territories will be wholly subject to
Commonwealth legislation. The successfully negotiated State based trial means that the
Western Australian Parliament has had the opportunity to consider enabling legislation and
will review all Regulations made as a consequence of the Bill. It is for this reason and
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those outlined above that the Disability Services Commission argues that the Bill does not
impinge on the ordinary sovereignty or law making powers of the Western Australian
Parliament.

Intergovernmental Agreements

The following Agreements are relevant to this Bill:

• Intergovernmental Agreement for the National Disability Insurance Scheme (NDIS)
Launch signed on 7 December 2012.

• Agreement between the Commonwealth and the Western Australian Governments
for disability reform in Western Australia signed on 5 August 2013.

• National Partnership Agreement on Trial of My Way Sites signed on 31 March 2014.

• Schedule G: Bilateral Agreement for NDIS Trial between the Commonwealth and
Western Australia.

Additional Matters

I am also pleased to address the specific questions raised in the submission invitation
however I would first like to make two points in relation to the questions.

The name DisabilityCare Australia is no longer used by the Commonwealth. The
name reverted to the National Disability Insurance Scheme (NDIS) in September
2013. The Agency is known as the National Disability Insurance Agency (ND IA). In
addition, the Western Australian State model is referred to as WA ND1S My Way.

2. While the term NDIS trial has been applied by many people it is important to note that
there are two separate trials being conducted in Western Australia:

The Commonwealth, through the NDIA will be responsible for a trial of the
Commonwealth model in the Perth Hills area. This area only will be governed
by Commonwealth legislation and will be referred to in this submission as the
NDIA trial.

• The State, through the Disability Services Commission will be responsible for a
trial of the State model (WA NDIS My Way) in the Lower South West initially
and it will broaden to include the Cockburn-Kwinana areas. The Bill relates to
the State trial only. Commonwealth legislation will not be directly applied to the
State trial.
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1. Please outline the similarities and differences for consumers with disability
between the DisabilityCare and NDIS WA My Way?

The key similarities for participants between the two models include:
• Western Australia has committed to adopting eligibility requirements for the WA

NDIS My Way trial that are consistent with those applied by the NDIA. This has
been reflected in the Amendment Bill and ensures that there will be a consistent
approach to determining eligibility.

• Both models ensure that participants will receive timely decisions and have
committed to maximum timefrarnes for decision-making.

• Participants in both models will have access to a planning process and will
develop an individualised plan.

• Western Australia will also align with the NDIA in the way that both
compensation and temporary absences (grace periods) from Australia are dealt
with.

• There will be consistency in the determination of 'reasonable and necessary"
supports for people with disability.

• Both the WA NDIS My Way and ND1A trials will use the existing Western
Australian Quality Assurance System to monitor the quality of services provided
by service provider organisations operating in the trial sites.

• There is agreement to ensure continuity of supports provided in the trial. This
will ensure that people already receiving disability supports will not be worse off
as part of the trial.

The key differences for consumers between the two models include:
• The WA NDIS My Way model uses a relationship-based approach which

encourages people with disability, their families and carers to develop an
enduring, effective relationship with a My Way Coordinator who is also a
member of a locally based team. My Way Coordinators are the main point of
contact in all aspects of an individual's engagement with WA ND1S My Way,
including the planning process. This provides individuals with a consistent,
coordinated, seamless and user-friendly experience. This is in contrast to the
NDIA model which requires participants to engage with a range of
professionals, including planners, assessors, NDIA Local Area Coordinators
and reviewers, who do not necessarily know the person, their family or the local
community.

• The WA ND1S My Way planning process places a strong emphasis on building,
strengthening and maintaining informal support networks and linking people to
community based supports and services in order to achieve a 'good life' in their
local community. In contrast, the ND1A planning approach seems to be based
on immediate identification of needs and a focus on formal, paid supports and
services.

• The WA NDIS My Way model enables people with disability to exercise genuine
choice and control in the selection, design and implementation of their supports
and services. Contemporary, individualised planning processes are used to
develop customised plans that are suited to the unique arrangements of each
individual. In contrast, the NDIA model appears to be based on participants
choosing from a menu of formal supports and services. This can lead to people
approaching planning based on what they believe they are 'entitled' to, rather
than identifying the individualised supports they may need.

• A key feature of the WA NDIS My Way model is local decision making that
takes into consideration the local context and conditions. This is particularly
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important in WA where people with disability, their families and carers in
regional and remote locations have come to expect local, responsive services
and decision making that is culturally appropriate and responsive to their unique
needs.

• The WA NDIS My Way model does not rely on fixing prices for different
categories of services as is the case in the NDIA model. Western Australia
considers itself a price taker not a price setter. This approach allows individuals
more flexibility when accessing supports and services and recognises the great
variations in the cost of delivering services in such a large and diverse State.

• The WA ND1S My Way model is built on strong and genuine partnerships
between the public and community sectors. Not-for-profit (NFP) disability
service organisations are key stakeholders in the design and delivery of
disability services in WA. This has a significant positive impact on the quality,
diversity and appropriateness of services available to people with disability.
Individuals will have the choice of including service provider organisations in the
planning, decision making and review process.

2. Please provide details on the funding arrangements for the National Disability (
Care and NDIS WA My Way trial.

The funding arrangements for the WA NDIS My Way trial are outlined in "Agreement
between the Commonwealth and Western Australian Governments for disability
reform in Western Australia". Further detail is provided in the "National Partnership
Agreement on trial of My Way sites" (N PA).

The NPA sets out the agreed estimated participant populations and provides for a
60/40 funding split. The State will fund the equivalent of 60% of package costs and
the Commonwealth will fund the equivalent to 40% of package costs and any
additional administration costs arising from the joint approach, while both the State
and Commonwealth contributions will be comprised of both cash and 'in-kind'
contributions. The in-kind contributions are direct services already being delivered
and are identified in Part 5 of the NPA.

Although not related to the Amendment Bill the funding arrangements for the NDIA )
trial in the Perth Hills are outlined in Schedule G: Bilateral Agreement for NDIS Trial
between the Commonwealth and Western Australia, and are similar to those outlined
above.

3. Please provide details of the Commonwealth regulations applying to the NDIS
WA My Way program.

The Commonwealth legislation, including the NDIS Rules, does not apply to the WA
NDIS My Way trial.

Rather than being automatically subject to the Commonwealth legislation, the State
negotiated through the NPA to introduce amendments to existing legislation. The
intent is that this will support and enable the trial, with the State legislation to
incorporate agreed areas of national consistency. This has allowed the Disability
Services Commission to undertake locally based consultation and to ensure that the
resulting legislation accurately reflects Western Australian priorities.
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It is also important to note that the Commonwealth Rules have been developed to
guide the operation of the newly established NDIA and as a consequence many of
the matters that they cover are already addressed by other existing State legislation.

The Bill provides the State with power to make regulations on the same matters that
the Commonwealth may make Rules under the National Disability Insurance Scheme
Act 2013. The Commonwealth has made 11 relevant Rules as follows:

• National Disability Insurance Scheme (Becoming a Participant) Rules 2013
• National Disability Insurance Scheme (Timefrannes for Decision Making) Rules

2013
• National Disability Insurance Scheme (Supports for Participants) Rules 2013
• National Disability Insurance Scheme (Children) Rules 2013
• National Disability Insurance Scheme (Nominees) Rules 2013
• National Disability Insurance Scheme (Registered Providers of Supports) Rules

2013
• National Disability Insurance Scheme (Plan Management) Rules 2013
• National Disability Insurance Scheme (Protection and Disclosure of Information)

Rules 2013
• National Disability Insurance Scheme — Rules for the Scheme Actuary 2013
• National Disability Insurance Scheme - Risk Management Rules 2013
• National Disability Insurance Scheme (Supports for Participants - Accounting for

Compensation) Rules 2013

The Commission is currently assessing these Rules to determine whether they are
appropriate for the Western Australian context. Where it is determined that they are,
the Bill provides that they may be adopted (in whole or in part) into new State

4. Please provide details of the State regulations that apply to the NDIS WA My
Way Program and the National Disability Care.

The State Regulations will apply to the WA NDIS My Way site only. The ND1A trial
will be administered by the Commonwealth and consequently governed by
Commonwealth legislation.

In relation to the State legislation, as it is the amendments to the Act proposed in the
Bill which provide the power to make the Regulations for the WA NDIS My Way trial,
the Commission has been unable to complete drafting these until the Amendment Bill
has proceeded.

However, given the significantly shortened timeframe in which to make the
Regulations, the Commission has now commenced drafting of matters which relate to
fixed issues associated with the trial and these include:

• Defining the trial areas and timeframes

Proposed section 26G provides for Regulations to be made to define the area
and tinneframe of the trial. The WA NDIS My Way trial will take place in the
following areas:
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Lower South West:  The local government areas of Augusta-Margaret River;
Boyup Brook; Bridgetown-Greenbushes; BusseIton; Donnybrook-Balingup;
Manjimup and Nannup.
Start Date: 1 July 2014
Completion Date: 30 June 2016

The trial area will then broaden to include Cockburn-Kwinana:  The local
government areas of Cockburn and Kwinana.
Start Date: 1 July 2015
Completion Date: 30 June 2016

Information sharing with the National Disability Insurance Agency

Western Australia's agreement to participate in the trial includes a comparative
assessment of the State and Commonwealth models and this will require
information sharing between the Disability Services Commission and the
National Disability Insurance Agency.

Advice has been received from the State Solicitors Office which indicates that (
the information exchange would not necessarily be permitted by Section 52 of
the Disability Services Act 1993.

Section 52(1)(e) of that Act does however allow for circumstances to be
prescribed and it is proposed that the National Disability Insurance Agency be
listed in Regulation.

While it is not provided for in the Bill, what is also worthwhile discussing is the
application of the State's quality assurance system to the NDIA trial provided for in
section 20 of the Bilateral Agreement. The State will ensure that services provided in
the NDIA trial will be subject to the State's strong quality evaluation and management
protections.

5. The NDIS WA My Way started in 2012 as a three year project. Why is it
necessary to incorporate the trial into Western Australian legislation if the
project (that was implemented under the existing State legislation) concludes
next year?

The Disability Services Commission has been on a journey towards the principles
captured by the NDIS, including individualised services and offering choice and
control to people with disability, well before the introduction of the ND1S. My Way
commenced initially in four defined geographical areas across WA (Lower South
West, Cockburn-Kwinana, Perth Hills and the Goldfields) as part of broader reforms
to disability services within the State including decentralised decision making and
achieving positive outcomes for people with disability, their families and carers
through flexible and seamless access to supports and services.

As indicated above, when the NDIS trials were first being considered, the State
considered it critical to ensure that the work started through the initial My Way trials
was not lost and this is why a separate State based trial was negotiated which built
on the existing My Way sites.
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As there will be areas of differentiation between the way services are delivered in the
WA NDIS My Way trial sites and the rest of the State, the State Solicitors Office
advised the Commission that the most appropriate way of ensuring that the WA NDIS
My Way model could operate with appropriate legal standing was to make
amendments to the Disability Services Act 1993.

Therefore, as was indicated in question 3 above, the State negotiated through the
NPA to introduce these amendments to existing legislation to incorporate the agreed
areas of national consistency, allowing the Commission to undertake locally based
consultation and to ensure that the resulting legislation accurately reflects Western
Australian priorities.

6. If the Bill is passed, describe the mechanisms by which the Western Australian
Parliament may scrutinise any subsequent amendments made to the
Commonwealth regulations for the duration of the trial.

I note that the question refers to Commonwealth Regulations; however the Bill

0
references the National Disability Insurance Scheme Act 2013. The Bill does not
provide for the Commonwealth Rules (regulations) to apply directly to the WA NDIS
My Way trial. 1 trust that the intent of the question was to capture the references in
the Bill to the Commonwealth Act.

In this instance, Section 208 of the National Disability Insurance Scheme Act
provides for all Reviews of the Act to be referred to COAG. As the Commonwealth
Act in its current format forms the basis of the trials and the comparative evaluations,
changes are not anticipated.

Should the State choose to use proposed section 57A(1)(b) and adopt
Commonwealth Rules for application to the WA ND1S My Way trial, which is not
proposed, Section 209 of the National Disability Insurance Scheme Act 2013
provides for consultation and agreement between the Commonwealth and State for
changes to the Rules.

Any State Regulations made under the proposed clauses of the Bill would also be
0 subject to review by the Joint Standing Committee on Delegated Legislation.

7. Clause 6 (section 57A) (1) of the Bill is read as

section 57A

(1) Regulations made for the purposes of this Act may adopt the text of
any published document specified in the regulations —

(a) as that text exists at a particular date; or
(b) as that text may from time to time be amended.

(2) The text may be adopted —

(a) wholly or in part; or
(b) as modified by the regulations.

(3) The adoption may be direct (by reference made in the regulations), or
indirect (by reference made in any text that is itself directly or indirectly
adopted).
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(4) The adoption of text is of no effect unless —
(a) the adopted text; and

(b) if text is adopted as it may be amended from time to time, either —
(i) the amendments to the text; or

(ii) the text as amended

can at all reasonable times be inspected or purchased by the public.

a. The Bill does not contain a definition of 'published document'.

b. For the purposes of the Bill, list those documents that are identified as a
'published document'.

Parliamentary Counsel advises that the term "published document" is "simply
intended to have its ordinary, everyday meaning" and that there is nothing in section
57A to restrict the general meaning of either "published" or "document".

Parliamentary Counsel has advised that "The Macquarie Dictionary can be used to (
assist in establishing the meaning of the words "publish" and "document"; for
example, the definition of "publish" includes "to issue... in copies made by printing or
other processes, for sale or distribution to the public" and "to make publicly or
generally known". The word "document", both in the Macquarie and in definitions
used in other Acts, tends to be given a broad meaning."

Proposed section 56(2) provides for the making of regulations which provide for any
matter for which Rules can be made under the National Disability Insurance Scheme
Act 2013. Therefore the Commonwealth Rules (identified in response 3 above) will
be the 'published documents' if this provision is used.

The Disability Services Commission was advised by Parliamentary Counsel to
ensure that the description remain broad to allow for the addition of other documents
in the event that they are needed.

8. How does the trial program NDIS WA My Way differ from the current programs
already offered by the Disability Services Commission?

There are several areas of difference between current service delivery and the way
the WA NDIS My Way trial will operate:

Local Area Coordination and My Way Coordinators
My Way Coordinators will work with a lower ratio of people with disability than current
Local Area Coordination practice. This will increase responsiveness and the ability to
respond more effectively to individual needs.

Holistic planning and the "guarantee" of support
People who engage with WA NDIS My Way will have an individualised plan that
identifies goals and outcomes and is regularly reviewed. Plans will capture a
person's life and aspirations in a holistic way and will incorporate natural networks
and supports and all services provided by government and non-government
organisations.
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The Bill introduces the NDIS concept of "reasonable and necessary" supports. What
this means for people with disability is that they can be assured that through the
planning process, they will receive all of the supports and services which are
reasonable and necessary to their lives. This system of entitlement is not current
Commission practice.

Program Funding and Individualised Funding 
Traditionally funding is allocated in program funding streams which dictate how
funding can be used. However, as part of its implementation of the State
Government's Delivering Community Services in Partnership Policy, the Disability
Services Commission is moving away from rigid program funding streams to a more
flexible and individualised approach. This is being accelerated in the WA NDIS My
Way areas. In WA NDIS My Way, there are no program funding streams and funding
can be used flexibly to achieve identified outcomes. Individual Plans are also
regularly reviewed to ensure that outcomes are being achieved and changed needs
are being met.

Additionally, in the current arrangements, limited opportunity exists for self-
management of funding. In My Way, support is provided to individuals to take an
active management role in implementing plans (and funding expenditure) on a
continuum from complete self-management through to complete agency
management. This will provide true choice and control over the provision of supports
and services.

I would like to make the point however that this is not a matter of people within the
WA NDIS My Way area benefitting at the expense of others. Both the Western
Australian Government and the Disability Services Commission are committed to
supporting people with disability, their families and carers throughout the State.
People receiving supports and services through the Commission will continue to
receive these and this will include any growth in funding that the Commission
receives.

In addition, people outside of the WA NDIS My Way area will also benefit from the
broader reforms to disability services implemented by the State prior to the
agreement to a trial. The vast majority of all disability funding is allocated via
individualised funding packages and the reform process in the rest of the State is
aimed at increasing the flexibility of the disability support system and increasing the
level of choice and control available to people with disability to plan and develop
supports and services to suit their individualised requirements. These reforms are
consistent with the national reforms and are on-going.

9. If the 6 Clauses of the Bill are not passed, what impact will this have on the
NDIS WA My Way model?

If the 6 clauses of the Bill are not passed, the WA NDIS My Way trial in Western
Australia will not be able to proceed with appropriate legal standing.

Through the NPA Western Australia has agreed to introduce legislation or
amendments to existing legislation, to support and enable the trial, with the State
legislation to incorporate agreed areas of national consistency. Should the Bill not be
passed, the State will not be meeting the terms of the Agreements and there is a risk
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that the Commonwealth may consider withholding the additional funding provided for
disability services outlined for in the Agreements.

10. Please identify the provisions in the Bill, Commonwealth or proposed state
regulations that provide or prescribe the appeal process for applicants on the
NDIS WA My Way model?

The Bill does not provide or prescribe an appeal process for applicants and it is not
intended to adopt one through Regulation. The Disability Services Commission was
advised by the State Solicitors Office that adopting an appeal process in State
legislation, similar to the NDIA approach, would not be appropriate for the WA
context as it would sit at odds with other existing legislation. It is intended to manage
this through policy.

The Commonwealth has a legislated appeal process; however I would reiterate that
the Commonwealth legislation will not apply to the WA NDIS My Way trial.

While it is not related to the Bill, I am pleased to provide an outline of the appeal
process to be utilised in the WA NDIS My Way trial.

The details of this process are currently being refined, however it is anticipated that
the appeals process will take a three tier approach. In the first instance, people will
raise any concerns they may have directly with the decision maker in an informal
manner. The second tier will be a proposed Appeals Panel which will comprise
Commission staff not involved in the original decision making process. Thirdly, there
would be an opportunity to seek a decision directly from the Commission's Director
General.

The existing provisions of Part 6 of the Disability Services Act 1993 will also continue
to apply the Commission's complaints framework across all funded and provided
services, including WA NDIS My Way. In addition, referral to external bodies already
broadly available will also remain available, for example referral of procedural matters
to the Health and Disability Services Complaints Office (HaDSCO) or the
Ombudsman of Western Australia.
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11. Is there a sunset provision in the Bill for the NDIS WA My Way trial or the
National Disability Care?

The Bill relates to the WA NDIS My Way trial only.

The timefrarnes for both the WA NDIS My Way and NDIA trials are set out in the
August Agreement, National Partnership and Bilateral Agreements with the
Commonwealth. The timefrannes for the WA NDIS My Way trial will also be
prescribed in Regulation (in accordance with section 26G(3) of the Amendment Bill.

The changes proposed to the Act are permanent; however, they have been made as
discrete sections of the Act and function only to facilitate the trial. Following
completion of the trial and the thorough independent evaluation of the models, a
decision will be made on Western Australia's full participation in the Scheme.

This participation would require amendments to the existing legislation and it is
anticipated that the clauses to be inserted by the Amendment Bill would be dealt with
at this time.

12. How do the administrative requirements for ND1S WA My Way differ from that
of the National Disability Care model?

The administration of both models affects the experience of participants, therefore a
number of administrative features have been included in the response to question 1.

The Disability Services Commission is not able to comment in detail on the
administrative operation of the NDIA. The information provided to the Commission by
the NDIA is the same as is provided to all other external stakeholders. The NDIA is
centrally governed and will be implemented by the NDIA under the Commonwealth
legislation.

I can say however, that the WA NDIS My Way model builds on the existing
infrastructure and state-wide reach of the current WA Disability Services Local Area
Coordination program and provides for decision making, including funding decisions,
at a local level. It therefore offers significantly reduced bureaucracy and
administration. In addition, it should also be noted that the Disability Services
Commission has a pre-existing network of regionally based staff and services and
has already been operating within the broad principles of the NDIS for some time.
This has allowed for an immediate roll out of the trial which utilises existing
infrastructure rather than a newly established national Agency which requires
significant capital infrastructure and is based in the eastern states.
In addition, the WA NDIS My Way model will continue the Commission practice of
payment in advance for services followed by thorough acquittal. This allows providers
to offer immediate commencement of service and strengthens the ongoing
sustainability of services. Conversely the NDIA will make payments to providers on
invoice, following service delivery. This may be financially challenging for many
providers and may affect sustainability or willingness to deliver services for small or
sole practitioner providers of which there are many operating in Western Australia,
particularly in rural, regional and remote areas.

Committee Hearings
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Representatives of the Commission would be pleased to appear before the Committee to
elaborate on this Submission. I anticipate that the following staff will attend:

• Ms Robyn Massey, Executive Director Disability Reform
• Ms Linda Higgie, A/Director Disability Reform
• Ms Linda Sperring, Senior Policy Officer

'Sam Ciminata
A/Director General
Disability Services Commission

30 April 2014
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